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[1.] The miscarriage of the mail, in the transmission of papers to the clerk, is no 
ground for continuing a case, unless shown to be from Providential cause. 





Error to Jackson Superior Court. 






Motion to enter this case upon the docket of the Supreme Court, 
at the Gainesville September Term, 1847. 

The writ of error was made returnable to the March Term, at 
Cassville, 1847, being the first term in that judicial district after 
the signing of the bill of exceptions, and the proper term to which 
the writ was returnable, under the constitution and the law crea- 
ating and organizing the Supreme Court. 

The papers were mailed at Jefferson, Jackson county, and 
addressed to the Clerk at Milledgeville, in time to have been 
received by him, and docketed for Cassville. They were not 
received by the clerk until after the adjournment of the Court to 
which the writ was made returnable, owing to some casualty, the 
nature of which did not appear. 














Oversy, Peeries & Coss, for the plaintiff in error. 






Mitcue 1, for the defendant in error.. 
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By the Court—Lumrxw, J. delivering the opinion. 


[1.] The writ of error in this case, was made returnable to the 
Supreme Court at its March Term, 1847, at Cassville, that being 
the first term in that judicial district after the signing of the bill 
of exceptions. The papers appertaining to the cause were mailed 
at Jefferson, Jackson county, and addressed to the Clerk of this 
Court at Milledgeville, in time to have been received and docketed 
for Cassville. By some casualty, the nature of which does not 
appear, the packet did not come to hand until after the adjourn- 
ment of that Court, and application is now made to place the case 
on the present docket, so as to entitle the party to a hearing. 

The Court is unanimously of the opinion, that this cannot 
be done. The constitution declares that the Supreme Court 
“shall at each session in each district Yispose of and finally deter- 
mine each and every case on the docket of such Court, at the first 
term after such writ of error brought; and in case the plaintiff in error 
in any such case shall not be prepared, at such first term of-such 
Court, after error brought, to prosecute the same, unless precluded by 
some Providential cause from such prosecution, it shall be stricken 
from the docket, and the judgment below shall stand affirmed.” 1 
Kelly R. 5, 

As the case then would have been stricken from the docket 
had it been entered at Cassville, unless the inability to proceed 
was Providential, it is clear that the party must be visited with 
the like penalty, unless he is prepared to prove that the failure in 
the mail was attributable to superhuman cause. Indeed, it is a 
matter of grave doubt whether this showing can be made at the 
second session of the Court after the writ of error has been sued out. 

The cardinal feature in the amended constitution calling this 
Court into existence, is the prevention of delay, and every section 
of that statute passed in pursuance thereof, is but a practical 
illustration of the great, though long and much neglected principle 
of Magna Charta—* Nulli vendemus, nulli negabimus, aut differemus 
rectum vel justitiam.” 
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> = “7 ~ No. 58.—Burton Camp, plaintiff in error vs, Tut Strate or Gzor- 
*“ 4” FJ \« j*® aia, defendant in error. 






{1.] An indictment which states the offence in the terms and language of the penal 4 
code, or so plainly and distinctly that the nature of the offence may be easily 4 
understood by the jury, is sufficient. 

[2.] The offence of an assault with intent to commit a rape, if stated in the languagy, 
and terms of the penal code defining the offence of rape, need not be called in the 
indictment a misdemeanor. 

[3.] On an indictment for an assault with intent to commit a rape, evidence that the 

person charged to have been injured is in fact a common prostitute, or evidence of 

reputation that she is a woman of ill fame, may be submitted to the jury, to 
impeach her credibility, and disprove her statement that the attempt was forcible 
and against her consent. 












Indictment for an assault with intent to commit a rape. Tried 
before Judge Doveuerty. In Gwinnett Superior Court. March 
Term, 1847. 









The prisoner was convicted, and a motion made for new trial, 
and also in arrest of judgment. 

For the grounds in support of each of these motions, and the 
questions made, the reader is referred to the opinion delivered by 
the Supreme Court. 4 

In reference to the ground for new trial, predicated upon that . 
part of the charge of the Court to the jury, ruling that the testi- 
mony of the witness for the prisoner as to the want of chastity of “a 
Cynthia Emeline Davis, upon whom the assault was alleged to : 
have been made, was ddmitted solely to enable them to judge of 
the intention of the prisoner, it is thought proper to state, that 
said Cynthia Emeline Davis was the principal State’s witness, 
that she alone proved the offence charged, and that on the part of 
the prisoner it was proven that she was a woman of ill fame. 
















Hiuiyer, Jackson & Simmons, for the prisoner. 






Wm. H. Hut1, representing Sol. Gen’l. Harris, for the State. 









Mr. Hutt, submitted the following positions: 
The character of a witness for want of chastity, does not impeach 
her veracity. Roscoe Crim. Ev.165; 1 Starkie on Ev. 211, note. 

It was lawful for the judge, in his discretion, to permit the So- 
licitor General to ask a juror as to his place of residence. 
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It is no ground for a new trial, that a physician is called to see 
a sick juror in the jury room, when it appears that nothing was 
said by him about the case. Graham on New Trials, 92. 

The indictment was good. Prince, 625. 

The words violently and feloniously, are not necessary under our 
penal code. Prince, 658. . 
« A new trial will not be granted in case of felony for the misdi- © 
rection of the judge. Graham on New Trials, 506, 507, 516; 
Chitty Crim. Law, 654, and notes. 

When the testimony of the prisoner was admitted to the jury, 
it is no ground of new trial that the Court gave a wrong effect to 
it in the charge. , 


By the Court——Niszet, J., delivering the opinion. 


[1.] The first exception in this case, is founded on the refusal of 
the Court to grant a new trial, because the indictment does not 
charge the offence to have been committed “ violently and feloni- 
ously.” 

The indietment charges the offence substantially in the language 
of the code defining it, and that is sufficient. “Rape is the carnal 
knowledge of a female, forcibly and against her will.” Hotchk. 
709. An attempt to commit a rape, the offence for which the 
defendant was indicted, is an attempt to know a female forcibly 
and against her will. Our code does not, in so many words, make 
this an offence ; it does, however, by implication, because it pre- 
scribes a punishment for an attempt to commit arape. There 
was no necessity to define an attempt to commit a rape. Rape 
being defined, the attempt to commit a rape is included in that 
definition. In pleading, therefore, theyoffence of an attempt to 
commit a rape is to be described according to the definition of 
rape. If, in the description of it, the offence is stated in the terms 
and language of the penal code, or so plainly that the nature of it 
may be easily understood by the jury, it is sufficient; for the 
legislature has declared that, “ Every indictment or accusation of 
the Grand Jury shall be deemed sufficiently technical and correct, 
which states the offence in the terms and language of this code, or 
so plainly that the nature of the offence charged may be easily 
understood by the jury.” Hotchk. 787. The statement of the 
offence in this indictment, is, that the defendant, with force and 
arms, in the county aforesaid, in and upon one Cynthia Emeline 
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Davis, a white female, in the peace of God and said State then 
and there being, did make an assdult and her the said Cynthia 
Emeline Davis, did then and there beat, wound and ill treat, with 
intent, her, the said Cynthia Emeline Davis, forcibly and against 
her will, then and there, carnally to know and feloniously to ravish, 
and other wrongs, &c.” The prime elements of the crime are 
stated, to wit, with force and arms, forcibly and against her will 
carnally to know the prosecutrix. As to this exception, we hold 
the indictment good. 

Another ground upon which the defendant sought to arrest [2.] 
the judgment, is, that the indictment charges him with the offence 
of “an attempt to commit a rape,” when it should have designated 
the offence, a misdemeanor, because our penal code declares, that 
attempts to commit the offences in it defined, shall be indicted as 
misdemeanors. The Court below overruling this ground, the 
plaintiff in error excepted. We do not think the circuit judge 
erred in this particular, for two reasons, 

1. Because the code having prescribed a specific penalty for an 
assault with intent to commit a rape, thereby created it an inde- 
pendent offence, and took it out of the operation of the general 
clause referred to. 

2. If this is not so, then it is sufficient to say that this is an 
indictment for misdemeanor. The name given to it in the bill, 
does not characterize the offence; the description does characterize 
it. It may be, and it is, called an assault with intent to commit a rape, 
and yet may be, and by the description in this caseis, a misdemeanor. 
Again, it is claimed that the Court below erred in this, that it 
permitted the Solicitor General, when each juryman was called, 
to inquire of him in what part of the county he resided; because, 
says the counsel for the plaintiff in error, the law permits no such 
question to be put to test the competency of the juror. The 
reason is true, and yet we do not think that there is any thing in 
the exception; because it appears from the statements in the bill, 
that this was.no judicial act; it was permitted, because not objected 
to, as mere matter of convenience. The question of right to put 
such a question was not made, and not decided by the presiding 
judge; we have, therefore, nothing touching this exception to 
review. 

The only other ground of error found in this bill, and urged by [3.] 
counsel, grows out of the charge of the Court to the jury. The 
charge of the Court is stated in the bid of exceptions in the 
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following words: “The Court charged the jury, among other 
things, that one mode of attacking the credit of a witness, was to 
produce her neighbours or acquaintances, who were acquainted 
with the character of the witness in the neighbourhood, for truth 
and veracity, and who would swear, that from that knowledge, 
they would not believe her on oath in a court of justice. Thatin 
prosecuting that mode of attack, the testimony of the witness, as 
to the want of chastity in the female assaulted, was admitted solely 
to enable them to judge of the intention of the prisoner.” This 
instruction was given to the jury, as to ‘the force and effect of the 
testimony which had been admitted going to show that the female 
assaulted, was a person of ill fame. The plaintiff in error charges 
error in these instructions, in this, that the effect of such testimony 
is hot solely to enable the jury to judge of the intention of the 
defendant in committing the assault; but its further effect is, to 
impeach the credibility of the witness, who was the person alleged 
to be injured, by disproving her statements that the assault was 
made forcibly and against her will. 

We agree with the learned judge, that evidence of the want 
of chastity in the prosecutrix, may be admitted to show the inten- 
tion of the defendant in perpetrating the assault, that is, to show 
that he did, or did not, intend forcibly and against her will, to 
commit a rape on the prosecutrix. But we do not agree with 
him, that it is admitted solely for this purpose. We think that 
evidence of ill fame, of geweral character for want of chastity, may 
be admitted for the further purpose of enabling the jury to judge 
of the truth of the material facts stated by her, as a witness, to 
wit, that the attempt was forcible and against her will. 

We are not now to disturb the well established rule, as to the 
manner in which the credibility of a witness may be attacked for 
want of general character for truth and veracity. This question 
is to be determined upon principles peculiar to this kind of case. 
The rules of evidence in indictments for rape, or an assault with 
intent to commit it, are different from what they are in ordinary 
cases. The offence is peculiar. Lord Hale says, that this accu- 
sation is easily made, hard to be proved, and harder to be defended 
by the party accused, notwithstanding his innocence. 1 Hale, 
635, 636. The act of cohabitation, because of a sense of decency 
which does not wholly forsake the most abandoned of either sex, is 
generally in secret. Hence the very general absence of direct 
testimony. The law admits the testimony of the prosecutrix, whilst 
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it excludes the testimony of the accused. Men are therefore put 
in the power of abandoned and vindictive women, to a great 
extent. At the same time, so enormous is the crime against 
society, so destructive of those rights of women which civilized 
society holds so sacred and guards so vigilantly, that the rule 
which allows her testimony, cannot be condemned. The defend- 
ant, however, in consideration of these things, is let in, in his de- 
fence, to some privileges, which are not always allowed to persons 
accused of crime. The degree of evidence, which in this case 
ought to satisfy the jury of the defendant’s guilt, depends upon 
the circumstances of each case, and cannot be reduced to specific 
rules. 3 Chitty Crim. Law, 572. 

The specific inquiry before us, is this: on indictments for rape, 
of an assault with intent to commit a rape, can evidence of gen- 
eral character for want of chastity be admitted to impeach the 
testimony of the female charged to have been injured? Can the 
jury be allowed to infer from that testimony, that her statement 
that the attempt was forcible and without her consent, is not true? 
We think the testimony may be admitted for the purpose stated, 
and that the jury may consider of it, as impeaching or not, the 
credibility of the female charged to be injured. We are not to 
be understood as determining, that want of chastity generally, 
can be admitted to discredit a female witness; only can it be done 
in indictments for rape, or for an attempt to commit a rape, 
or perhaps in actions for damages for seduction and criminal 
conversation. 

Blackstone says: “ The party ravished may give evidence upon 
oath, and is in law a competent witness, but the credibility of her 
testimony, and how far forth she is to be believed, must be left to the 
jury, upon the circumstances of fact that concur in the testimony. 
For instance; if the witness be of good fame, if she presently dis- 
covered the offence and made search for the offender, if the party 
accused fled for it, &c. &c., these and the lke circumstances which 
give greater probability to her evidence. But, on the other side, if 
she be of evil fame, and stand unsupported by others, &c. &c., these 
and the like circumstances carry a strong, but not conclusive presump- 
tion that her testimony is false or feigned.” 4 Black. Com. 213. 
This authority puts the credibility of the witness, among other 
things in issue, on the fact of ill fame—if she be of evil fame, that 
is a fact or circumstance, which carries with it a strong preg 
that her testimony is false or feigned. 

VOL. Il. 54 
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I may safely assert that this authority is founded in the clearest 
reason. The female asserts in her testimony, that the attempt was 
Sorcible, and without her consent. Now, who is more likely to 
consent to the approaches of a man, the unsullied virgin and the 
revered, loved and virtuous mother of a family, or the lewd and 
loose prostitute, whose arms are opened to the embraces of every 
coarse brute, who has money enough to pay for the privilege ? 
The fact of assent, may in reason, be well left to the jury, upon 
proof of ill or evil fame. Again, no evil habitude of humanity so 
depraves the nature, so deadens the moral sense, and obliterates 
the distinctions between right and wrong, as common, licentious 
indulgence. Particularly is this true of women, the citadel of 
whose character is virtue ; when that is lost, all is gone; her love 
of justice, sense of character, and regard for truth. She esteems 
herself as put to the ban of society, and as incapable of deeper 
degradation. 
It is settled in England, that you may submit to the jury 
evidence that the prosecutrix is in fact a common prostitute, in 
these cases. 1 East Crown Law, 444,445; Roscoe Crim. Ev. 708. 
So, also, reputation of general bad character, is admissible. It 
seems that testimony of specific acts of lewdness, is not admissible. 
Rex vs. Clarke, 2 Starkie N. P. 334; Rex vs. Barker, 3 Car. & 
Payne, 467; Rex vs. Hodgson, Russ. & R. R. C.C. R. 211. See 
also this question discussed at length, in The People vs. Abbott, 19 
Wend. R. 192. See, also, 6 Car. & Payne, 562; 14 Mass. R. 387; 
Contra. 3 Pick. 194. 
Let the judgment of the Court below be reversed. . 





No. 59.—Wituuam Tork, plaintiff in error, vs. Taztopore Turk, 
administrator of Witu1am Tork, Sr., deceased, and others, 
defendants in error. 


[1.] A dies intestate, leaving a widow and four children, his only heirs and next of kin. 
B, one of the sons, upon coming of age, takes possession of the property, and 
manages the same for the benefit of all concerned, ddvancing to the distributees 
money and ptoperty for their maintenance, and settlement as they marry or come of 
age. The heirs being all of age, submit the division and settlement of the estate 
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to arbitrators, who make an award which is acquiesced in and executed. Subse- 
quently, administration is taken out and a bill filed against B to recover the assets. 
Heid, that the submission and award could not be set up as a defence to the 
original bill; and that the defendant could get relief only by a cross bill against 
the administrator and his co-heirs. 


In Equity. From Franklin Superior Court. April Term, 1847. 
Judge Dovenerrty presiding. 


The defendant in error filed a bill against the plaintiff in error, 
for the recovery of the assets of William Turk, Sr., deceased, 
alleged to be in his hands. Whereupon the plaintiff in error filed 
a cross bill against the defendant in error and the heirs at law of 
said deceased, setting up an arbitration award and final settlement 
between all the heirs of said deceased in reference to said estate. 

The cross bill was demurred to in the Court below, and dis- 
missed upon the ground that the several matters and things 
therein charged might be set up by way of defence to the original 
bill. 


For the facts of the case, see the opinion delivered by the 
Supreme Court. , 


Coss, Freeman, Mircnert & Hott, for the plaintiff in error. 


Hiutyer, Peeries, Unperwoop & Oversy, for the defendants 
in error. 


By the Court—Lumrxin, J., delivering the opinion. 


William Turk, Sr., died intestate in the year 1794, leaving a 
small estate, and his widow, Margaret Turk, and four children, 
_ John, Mary, James, and William Turk, Jr., his next of kin and 

only heirs and distributees. The widow remained in possession of 
the property until her son William became of age, when he took 
the control and management thereof, and sold a portion of the 
negroes. As the children grew up and settled off, he made advan- 
ces to them at sundry times. On the 22d day of January, 1843, 
the heirs being all of age, they agreed to submit to certain per- 
sons, as arbitrators, the settlement of said estate; who met and 
made an award, which was acquiesced in and executed by all the 
parties in interest. That William Turk, Jr.,in pursuance thereof, 
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paid out money aud delivered over property to the several dis- 
tributees, which they received in full satisfaction of their claims 
upon the estate of the deceased, and suitable aequittances were 
executed, and all the papers burned which had previously passed 
between the parties. In 1844, the year of the said submission, 
Theodore Turk, a grandson of the intestate, applied for and 
obtained from the proper court, letters of administration upon, the 
estate of his deceased ancestor, and forthwith filed his bill on the 
chancery side of the Superior Court of Franklin County for the 
recovery of the whole of the assets which had come to the hands 
of his uncle, taking no notice whatever of the reference which had 
taken place, and the settlement under it. The defendant, William 
Turk, filed a cross bill against Theodore Turk, the administrator, 
and the heirs. of his father, setting forth the foregoing facts, and 
alleging that there were no outstanding debts against the estate of 
William Turk, Sr., deceased, and that the distributees were utterly 
insolvent, and would be wholly unable to respond to him for the prop- 
erty and money which they had got under the arbitration, provided 
he should be again compelled to account for it to the administra- 
tor. The cross bill prayed a perpetual injunction, therefore, 
against Theodore Turk; and also, that he might be prohibited 
from commencing suits against persons who had purchased prop- 
erty of the estate from the complainant. To the cross bill a 
demurrer was interposed, upon two grounds: 1st, because it con- 
tained no equity ; and 2d, because the several matters and things 
therein charged might be set up by way of defence to the origingl 
bill. And for this latter reason, the demurrer was sustained and 
the cross bill dismissed. To this judgment the complainant excepts, 
and thus the cause comes up before us. 
[1.] A cross bill is brought by the defendant in a suit against the 
plaintiff in the same suit, or against him and others. It is usually 
brought either to obtain a necessary discovery of facts in aid of the 
defence to the original bill, or to obtain full relief to all parties 
“touching the matters of the original bill. This bill is of the latter 
character. 

William Turk has settled with the heirs of his deceased father ; 
no complaint is made against that settlement ; there is no attempt 
to impeach it; there are no outstanding debts against the intes- 
tate, who died just a half century before this administration was 
granted. And yet it is sought, in this indirect mode, to disregard 
this settlement, and for the complainant in the original bill, being 
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one of the heirs, to recover the whole of the assets for the pur- 
poses of distribution. Counsel concede that this would not be 
right ; and the Court below virtually admits it, by holding that 
the defence would be good by way of answer to the original bill. 

We are of the opinion that the defendant is entitled to the spe- 
cific telief which he prays, and that it is beyond what the scope of 
the plaintiff’s suit will afford him. We do not see how, by the 
rules of pleading in equity, the defendant could avail himself of the 
arbitration and award in bar of the plaintiff’s right of recovery, 
in any other way than by cross bill. The case already instituted 
is insufficient to bring before the Court all the matters which have 
transpired between the real parties in interest, and which are so 
necessary to enable it to decide fully and satisfactorily upon the 
rights of all. 

Instead of filing this cross bill, suppose the defendant had relied 
upon this estoppel by way of answer to the original bill; what 
would have been the reply of the administrator to this defence ? 
Would he not have sheltered himself effectually under the maxim, 
res inter alios acta, alteri nocere non debet? that a transaction 
between two parties ought not to operate to the disadvantage of a 
third ? Or, to state the case as it is, it is yielded that the award 
made, is a good equitable bar to the suit of the administrator ; 
shall the heirs, however, be concluded or even affected by it, with- 
out being heard? Would not this be manifestly unjust? And 
yet, there is no way by which they can be heard except the one 
adopted, namely, of making them parties to this proceeding by 
cross bill, and putting the award directly in issue. If the finding 
is for them, then the administrator will be entitled to recover in the 
original suit; if against them, and there are no debts, he ought to 
be perpetually enjoined. 

In Spann and wife vs. Jennings, 1 Hill Ch. R. 324, Spann, the 
husband, being entitled to the property of his deceased wife, the 
question was, whether he should be compelled to take out admin- 
istration in her name, in order to perfect his title, and the court 
say: “ To what purpose should he have administered? There 
were no debts to pay, and no distribution to be made. Was it 
simply that he might take possession in his own right? That 
would have been merely going through a nugatory ceremony. Or, 
if any other person had administered, could the property have 
been recovered from him? No; by going into equity, and showing 
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that there were no: debts, and that his wife was exclusively entitled, a 
recovery at law would have been restrained.” 

In the case before us, the heirs at law as such, could not sue for 
personal property ; they could only acquire it through an admin- 
istration, And it is this that creates the difficulty. Had the heirs 
themselves filed their bill, then it is clear, that this matter might 
have been relied on by way of defence. It is endeavoured, how- 
ever, to forestall them by acts and evidence on their part which 
they are not admitted to gainsay. 

But it is said that the administrator represents the heirs. In 
one sense, this may be true. He takes the goods of the intestate, 
to the intent that they should be preserved and disposed of, for 
the burial of the deceased, the payment of his debts, and for 
distribution to his wife and children, if he have any, and if not, 
his next of kin. He is constituted by the Ordinary, a trustee for 
these purposes; and beyond this, he is not the legal represen- 
tative of the heirs. And when it is sought to bind hin, by their 
transactions, or them, through him as administrator, they are 
entitled to their day in court, to employ counsel, to make defence, 
to examine witnesses, and to appeal from a judgment or decree 
which they might think erroneous. 

This cross bill is neither more nor less than a defence to the 
original bill. All the rights of all the parties, are now fully and 
properly before the Court for its decision, and there may be, and 
will be, a complete determination of all the matters in litigation. 

Let the judgment of the Court below be reversed. 











No. 60.—H. M. Latine, plaintiff in error vs. MertweTHeR CiE- 
MENTs, Adm’r. de bonis non, with the will annexed, of Lucy 
CiEMENTs, deceased, defendant in error. 


[1.] In an aetion of debt, on a foreign judgment, with a single count, the writ is not 
amendable by inserting a count on the original cause of indebtedness on which 
the judgment is founded. 

[2.] An action will lie against an administrator with the will annexed, in Georgia, 
on a judgment obtained in Virginia against an executor. 
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Debt upon judgment rendered in the State of Virginia, against 
the executor of the testatrix, resident in that State, brought by 
the plaintiff in error, who was plaintiff in the Virginia judgment, 
against the defendant in error, as administrator, &c. of the same 
testatrix, in the Superior Court of the county of Franklin. Tried 
before Judge Dovenerty. April Term, 1847. 












For the facts of the case and the error assigned, see the opinion 
delivered by the Supreme Court. 







Mitcuett & Freeman, for the plaintiff in error. 






Hitiyer, for the defendant in error. 





By the Court.—Nisset, J., delivering the opinion. 





The facts in this case are as follows. Lucy Clements died 

testate in the State of Virginia, having, inher will, appointed an 

executor, who qualified and took upon himself the execution of 

the trust, according to the laws of that State. The plaintiff in 

error, H. M. Latine, being a bond creditor of the testatrix, insti- 

tuted suit, and obtained a judgment against the executor in Vir- 

ginia. The testatrix having effects in this State, Meriwether 

Clements, the defendant in error, applied to, and obtained from, 

the Court of Ordinary of Franklin county, letters of administration 
with the will annexed, upon her estate. The plaintiff in error 
i brought an action of debt against the administrator with the will 
annexed, on the judgment agaimgt the executor, from the State of 
f Virginia. The judgment, on the trial, being tendered in evidence 
f by the plaintiff, was demurred to, on the ground that no action * 
will lie in this State against the administrator with the will 
annexed, upon a judgment in Virginia against an executor to the 
same will, and the plaintiff must resort to an action upon the bond 
upon which that judgment was founded. Judge Dougherty, pre- 
siding in the Court below, sustained the demurrer. To that 
decision, the plaintiff in error has excepted, and thus the main 
question in this case is made. 

There is, however, another question made iy the bill of [1.] 
exceptions; it is founded on the refusal of the Court below, to » 
allow the plaintiff to amend his writ by adding a count on the 
original evidence of indebtedness. About this, we entertain no 
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doubt. The amendment was properly refused. The Court below 
was of opinion that no action could be sustained upon the judg- 
ment, and so ruling, the plaintiff was wholly out of court; there 
was nothing to amend by. It is true, that the writ disclosed the 
fact, that the judgment was founded on a bond—indeed, describes 
it—but all that was mere recital; there was no attempt made to 
count upon it; the action was debt on the judgment, and that 
alone; the plaintiff could not amend by substituting or adding 
an entire and independent cause of action, So far as this excep- 
tion is concerned, we do not find error in the record. 

[2.] We find upon the other question, no adjudicated case upon 
a state of facts exactly the same with this. We have been guided 
in our judgment, therefore, by analagous cases, and general 
principles. 

It may be stated, as a general proposition, that judgments ren- 
dered by a court of competent jurisdiction, and not tainted with 
fraud, are conclusive upon parties and privies. There are limita- 
tions to this general rule which I need not now stop to notice. 
It is also true as a general rule, that an action may be sustained 
upon a foreign judgment, to enforce it in a different jurisdiction. 
The weight of authority, in England, is to the effect, that a fereign 
judgment in personam, rendeted without fraud, by a court of 
competent jurisdiction, is not only prima facie but conclusive 
evidence, of a debt due. There, however, as to this point, the au- 
thorities are in conflict. See 1 Greenl. Ev. 604, 605, 606,613; 1 
Barn. § Adolph, 459 ; 2 id. 951; 3 Sim. 458; 8 id. 279, 302; 5 
Clark & Finnell, 1, 20,21; Story Conf. Laws, 545 to 550; 2 Swanst. 
note, 326, 327; Cas. Temp. Hard. 89; 1 Vesey R.157. That a 
foreign judgment is not conclusive, see Doug. 1; Willis R. 36, 
note; 11 East R. 118; 3 Swanst. R. 703,711, 712; 2 H. Black. 
410; Doug. R. 6, note 3. 

The general doctrine maintained in the United States is, that 
foreign judgments in personam, are prima facie evidence, but that 
they are impeachable. How far, and to what extent, they are lia- 
ble to impeachment, does not seem to be settled. See 1 Greenleaf 
Ev. 614; Story Conf. Laws, sec. 608; 2 Kent Com. 119, 121; 1 
Phil. Ev. Cow. & Hillnotes, 353. The regard which the courts of one 
sovereign State pays to judgments rendered in the courts of other 
States, is founded in justice and expediency. Comity between 
States is necessary to commerce, progress in civilization, security 
of property, and national independence. Hence, for the most 
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part, according to the laws and customs of nations, judgments 
receive abroad the faith and credit which they are entitled to at 
home. The States of our Union are, with some limitation, sove- 
reign States; they are sovereign, except in so far as they have 
surrendered their sovereignty to the General Government; upon 
the general principles already adverted to, touching judgments, 
they are to be treated as foreign States, yet, their mutual rela- 
tions are rather those of domestic independence, than of foreign 
alienation. Mills vs. Duryee, 7 Cranch, 481; 3 Wheat. 234, 
But the constitution has not left the force and effect of the judg- 
ments of one State, to be determined upon general principles in 
the other States; it has declared what shall be their force and 
effect ; it provides, “that full faith and credit shall be given in 
each State to the public acts, records and judicial proceedings of 
every other State.” Const. U. S. arts.3 and 4. Congress has 
declared what the constitution means by full faith and credit; it. 
has enacted that the judgments of State courts shall have the same 
faith and credit in other States, as they have in the State where 
they are rendered. Act of Congress of 26 May, 1790, ch. 11; 
3 Story Com. on the Const., ch. 29, sec. 1297 to 1307. They are 
put upon the same footing with domestic judgments; but this 
does not prevent inquiry into the jurisdiction of the court in which 
the original judgment was rendered, or into the right of the State 
to exercise authority over the parties or the subject matter; or the 
inquiry whether the judgment is founded in fraud. The consti- 
tution confers no new power on the States, but regulates the effect 
of their acknowledged jurisdiction over persons and things within 
their territory. It does not make the judgments domestic to all 
intents and-purposes, but gives general validity, faith and credit to 
them, as evidence. Story Conf. of Laws, sec. 609; Story Com. on 
the Const., ch. 29, sec. 1297 to 1307, and cases there cited; 8 Johns. 
R. 173; 6 Pick. R. 237; 9 Mass. R. 462; 6 Wend. R. 447; 9 
Serg. & Rawle 260; 10 id. 240; 1 Hall Sup. Court R. 155; 2 id. 
302, 358; 4 Con. R. 380. 

By the principles stated, we are conducted to the conclusion 
that the judgment from Virginia, upon which this action was 
brought, upon general principles, but more especially by the 
constitution and laws of the United States, is put upon the footing 
of a domestic judgment as evidence, and that in Georgia it is 
entitled to the same faith and credit that it receives in Virginia. 
The next inquiry, therefore, is, what faith and credit is it entitled 
VOL. III. 55 
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to in that State? I know of no statute law of Virginia which 
defines the faith and credit to which it is there entitled. The 
common law is there of force, and we are remitted to that to 
answer the last question. There, by the common law, it is binding 
upon parties and privies, and may be enforced by execution or 
scire facias ; if there binding upon parties and privies, it is also 
here binding upon parties and privies. If it may there be enforced 
by execution or scire facias, it may be enforced here by action. 
This judgment is against the executor in Virginia; the suit here, 
is against the administrator with the will annexed; the parties 
then, are not the same. Is the administrator with the will 
annexed, a privy to the defendant in the judgment, the executor 
in Virginia ? or, rather, had administration with the will annexed 
been taken out in Virginia, after the decease of the executor, 
he leaving no executor, would there have been privity between the 
executor and the administrator? The question is reduced to that, 
for if there would be in that state of the case, privity in Virginia, 
the judgment, according to common law principles, could be 
there enforced against the administrator; that would be the faith 
and credit which it would have in that State, and to the same faith 
and credit, it is entitled in Georgia. 

The term privity, denotes mutual and successive relationship to 
the same rights of property. 1 Greenl. Ev. 590, 228. There are 
ptivies in estate, privies in blood, and privies inlaw. The last 
class, to wit, privies in law, are also designated as privies in repre- 
sentation, as executors and testator, administrators and intestate. 
If there is privity in the case before us, it is the privity of represen- 
tation. There was privity, unquestionably, between the testatrix, 
Mrs. Clements, and her executor. So there always is between 
executors and administrators, and their testator or intestate. Be- 
fore proceeding further, it may be proper to state, that the execu- 
tor derives all his power from his appointment in the will; that is 
the law of his action; he represents the person of the testator, and 
acquires the legal title to the whole of his personal estate; he 
can sue and be sued, and has the right of defence co-equal with 
that of the testator, whilst in life ; he is, emphatically, the personal 
representative of the testator; his duties are not imposed by law, 
and his powers are not derived from the Ordinary, they are dele- 
gated to him by the testator. 2 Wills. Ex’rs. 664 t0681; Nap vs. 
Van Swearengen, 7 Sergt. § Rawle 192 

Now, an administrator de bonis non, is the only representative of 
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the original deceased. He has the same powers as to the estate 
left unadministered, which the original representative had. He 
succeeds to all the rights and obligations which appertain to the 
original executor or administrator, in his representative capacity. 

2 Wills. Ex’rs. 695; 1 B. & C. 154, by Bayley, J.; 1 Wills. Ea’rs. 
656, 657, 658. All this is eminently true of an administrator 
with the will annexed. He derives his authority to act from the 
will; he is bound to follow its directions; it is the law of his trust. 
He derives his appointment from the Ordinary, it is true, and the 
executor receives his letters testamentary, also, from the Ordinary, 
but the will is the rule of administration for both. The probate 
of the will, and the qualifying of the executor, and the appoint- 
ment and qualification of the administrator with the will annexed, 
are merely conditions precedent, which the law imposes, to the 
exercise of the trust. The authority to act, flows, in either case, 
from the testator. Now, the executor is in privity with the testa- 
tor; so is the administrator with the will annexed; and if both 
are in privity with the common testator, it is difficult to imagine 
that they are not in privity with each other. In the case supposed, 
of an executor in Virginia dying intestate, and an administration 
de bonis non, cum testamento annexe, is not the administrator the 
successor of the executor? Does he not succeed to all the rights 
as trustee, which belonged to the executor, as such? Is not ‘the 
administration of the executor, so far as it is perfected according 
to the provisions of the will, binding on the administrator? To 
my mind, this is a plain case of successive representation, and there- 
fore, of privity in law. If, in such a case in Virginia, there is 
privity, then a judgment obtained in that State against the execu- 
tor in such a case, could be enforced by scire facias there, against 
the administrator ; and if it could, then it is entitled to the same 
faith and credit in Georgia, and may be enforced here against an 
administrator with the will annexed, by suit. It is evidence of a 
debt due as much in Georgia as it is in Virginia. 

Is the law of this case different, because of the fact that it is not 
the case supposed? This is the case of a will, and an executor, 
and a judgment against him in Virginia, and an administration 
with the will annexed in Georgia. The administration in Georgia 
is necessary, because the Virginia executor has no power to act in 
Georgia; the two States are sovereign, and as to each other, — 
foreign. But in this case the same things are true as stated con- 
cerning the hypothetical case. The will is the law as to both 
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trustees ; both are in privity with the testator. The execution of 
the will in Virginia, so far as it has gone, is binding upon the 
administrator in Georgia; and the rights of creditors, perfected 
against the executor in Virginia, are perfect. rights in Georgia 
against the administrator. ‘The remedy to enforce them may be 
different—in this case is different. As to remedies, the law of the 
forum governs; but it is well settled that the law of the State where 
a testator is domiciled, governs the execution of his will, the descent 
of his property, and the settlement of his estate so far as concerns 
personal property. As to realty, the law of the place where the 
property is situated, governs. Mr. Story lays down the rule as to 
personal property as follows: “It may be stated now to be a well 
settled principle of English law, that a will of personal or mova- 
ble property, regularly made according to the forms and solemni- 
ties required by the law of a testator’s domicil, is sufficient to pass 
his personal or movable property in every other country in which 
it is situated.” Story Confl. of Laws 391; Hunter vs. Potts,4 T. 
R. 184, § note; 2 Vesey & Bea. 127,131; 1 Vesey R.192; 8 Sim. R. 
+279, 299, 300; 4 Hag. Eccles. R. 346, 354; Robertson on Successions 
99, 191, 214, 215, 285, 290, 297; 2 Bos. & Pal. 229, note; 5 East R. 
130 ; 3 Hag. Eccles. R.373 to 465; 1 Binn. R.336; 4 Johns. Ch. R. 
460, 469; 1 Mason R. 381; 3 Cranch 319 ; 2 Har. & Johns. R. 193, 
224; 12 Wheaton R.169; 9 Peters R. 483, 5014, 505. As to im- 
movable property, see the subject discussed at large, and the rule as 
above recognised in Story Confl.of Laws 398 to 403. Theconclu- 
sion to which I arrive from these two last propositions is, that the 
will of Mrs. Clements must be enforced in Georgia as in Virginia ; 
that the two representatives are subject to the same law—the will : 
and also, that the will itself is to be executed by both, by the same 
laws, that is to say, according to the laws of Virginia, where 
the testatrix was domiciled. 

It does not appear from this record that there is any provision 
in Mrs. Clements’ will, in relation to real estate, in conflict with 
any law of Georgia’ relative to that species of property. The 
conclusion therefore that the laws of Virginia govern the execu- 
tion of this will in Georgia, is a legitimate one. This reasoning is to 
establish privity, and is aside from the previous view of the sub- 
ject, taken under the constitution and laws of the United States. 

Again, the executor in Virginia represented the person of the 
testator, with all rights of defence against the plaintiff’s demand 
which he could have had if in life. That being the case, a judg- 
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ment passing against him binds his estate as evidence the world 
over, as fully as if it had been rendered against him in life. 

The courts here will presume that the court in Virginia having 
jurisdiction, did its duty, and also that the executor did his, and 
therefore that the judgment was rightfully rendered ; and, being 
authenticated according to the Act of Congress, it appears before 
this Court, and did appear before the Court below, as a valid, sub- 
sisting judgment. 

The case of Lightfoot vs. Bickley, engine’ in 2 Rawle R. 431, . 
relied upon by counsel for the defendant in error, establishes the doc- 
trine that a judgment obtained against an administrator in one State 
will not support an action against another administrator in a differ- 
ent State ; because, in contemplation of law, there is no privity 
between them. The case relied upon from South Carolina, 2 
Hill Ch. R. 611, was also between administrators, and recognises 
the same doctrine. It is also admitted by Mr. Story in his Conflict 
of Laws; also ruled in the case of Yates vs. Gough, Yelverton R. 
33. These authorities I do not controvert; and remark about 
them, that the case of two administrators, each deriving his author- 
ity from the Ordinary of different States, is very different from this 
case, where there was an executor, and an administrator with 
the will annexed, both deriving their authority from the testator 
through his will. In the former case it is admitted that there isno 
privity, and in the latter I have endeavoured to show that there 
is privity. Indeed, inasmuch as those cases went upon the ground 
that there was no privity, the inference is a fair one, that in cases 
where there is privity the action will be sustained. But my object 
in referring to the case in 2 Rawle, was to quote the opinion there 
expressed by Chief Justice Gibson, “ that if the administrator 
represented the person of the intestate, without qualification or 
restriction, the argument in favour of the sustainability of the action 
would be incontestable.” But the executor of Mrs. Clements did 
represent the person of his testatrix ; therefore, upon the authority 
of this able Pennsylvania jurist, the action is sustainable upon this 
judgment. Reverse the position of this case—suppose the action 
had been brought, not upon the judgment but upon the original 
bond on which it is founded ; could not the defendant have plead, 
that by the judgment rendered on it against the executor in Vir- 
ginia, it had passed in rem adjudicatam, and was extinct? The 
question raises serious doubts, to say the least of it. If such a 
plea be a good plea, and at the same time no action can be sus- 
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tained on the judgment, then this case presents the rare and odious 
illustration of a right without a remedy—a thing which is really 
absurd in a land of laws; and an absurdity in morals, as well as 
in mathematics, is never true. 

But we are not wholly without authority to sustain our judgment 
in this case, as I will proceed to show. There are cases analagous 
in principle to this case, decided in England. At common law, 
an administrator de bonis non could not have scire facias upon a 

, judgment obtained dy the original executor or administrator ; and 
the reasons given are, that the administrator de bonis non comes in 
paramount to the judgment, and is not a party thereto. But now 
by Statute 17, Car. LI. ch. 8, sec. 2,“ where any judgment after a 
verdict shall be had, by or in the name of any executor or admin- 
istrator, in such case an administrator de bonis non may sue forth a 
scire facias, and take execution on such judgment.” Schley Dig, 
246. This statute is of force in Georgia; under it, it has been 
determined in England, that where an executor or administrator 
obtains a decree and dies, the administrator de bonis non may revive 
the decree. 1 Wells. Ex’rs. 644; 2 Vernon 23. 

But although this was the rule of the common law as to judg- 
ments dy executors and administrators, such was not the rule as to 
judgments against them ; for in these last cases the creditor might 
have scire facias against the administrator on-them. The reason 
given is, that the administrator de bonis non comes in in place of 
the testator, and is liable for his debt—in other words, there is 
privity, between the executor and the administrator de bonis non. 
The case of Norgate vs. Snape, W. Jones R. 214, and also reported 
in Croke Car. 167, determines this principle. In that case, a man 
recovered in debt’on obligation against an executor; the execu- 
tor died intestate, and administration de bonis non was taken; the 
creditor sued out scire facias against the administrator de bonis non'; 
he pleaded plene administravit ; the plaintiff replied that he had 
assets of the testator, and there was a finding for him. It was 
then moved to arrest the judgment, on the ground that the judg- 
ment against the executor was determined by his death without 
will, and therefore there was no privity to authorize the scire facias. 
Jones, Whitlock & Croke, Js, said, “ It seems that this is well 
enough, for there is a difference between a judgment dy and 
against an executor.” Judgment was given on the motion accor- 
dingly. This case, in principle, is a direct authority, and is like 
the one at bar precisely, except that instead of a scire facias to 
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enforce a domestic judgment, we have a suit to enforce a foreign 
judgment. 

So also it has been decided by the Court of Errors of New York, 
that a writ of error would lie to reverse a judgment against an 
executor in favour of an administrator de bonis non. That could 
not be, unless he is injured by the judgment and the record shows 
it, or is a party or privy to it; forno other persons can bring the 
writ of error. 8 Cowen R. 333; 1 Arch. Pr. 209. Further, “ it 
seems to be clearly settled,” says Chief Baron Gilbert, “ that if an 
administrator durante minore etate of an executor, brings an action 
and recovers, and then his time determines, the executor may have 
scire facias on that judgment. 1 Wills. Ez’rs. 329; Bac. Abr, title 
Exz’rs. (B.1.) 3, vol. 3, p. 18; 1 Roll Abr. 888, 889; Croke Car. 
227; 2 Brownl. R. 83; 1 Vernon R. 25. 

So, if a man obtain judgment against an administrator durante 
minore etate, of an infant executor, and afterwards the execcutor 
comes of age, a scire facias lies against him on the judgment. 
This case we hold analagous to the case at this bar. 1 Wills, 
Ez’rs. 336; Sparks vs. Crofts, 1 Ld. Raym, R. 265. 

From all which, we are led to believe that the action in the 
Court below ought to have been sustained. Let the judgment be 
reversed. 





























No. 61—James Hempaiti, Mapison Monteomery, Moses G. 
Brapsury, Wesiey Suropsuire and Cuartes Hempuit1, plain- 
tiffs in error vs. Tue RuckersvitLe Bank and Joseru Rucker, 
defendants in error. 







[1.] Any one of the several complainants, in any injunction bill, may verify the state- 
ments in it, by affidavit, so as to authorize the sanction of the chancellor. * 

[2.] A corporation aggregate may file an answer to a bill in equity under its corpo- 
rate seal; but an injunction against a corporation will not be dissolved on the 
filing such an answer, unless the answer is duly verified by the oath of some of 
the corporators, or agents, who are acquainted with the facts stated therein. 

[3.] It is a general rule of practice in courts of equity, to dissolve an injunction when -4 

the answer of the defendants had been filed denying all the facts and circumstances ] 

upon which the equity of the complainants’ bill is based. 
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In Equity. From Floyd Superior Court. Bill and answer, 
and motion to dissolve injunction. Before Judge Wricnt. At 
Chambers, July 8th, 1847. 


The injunction was dissolved, and the decision excepted to, and 
assigned for error. The following is a statement of the facts. 

This was a bill in equity, filed by the plaintiffs in error, against 
the defendants in error, in Floyd Superior Court. An injunction 
was originally granted in this case, and upon motion before Judge 
Wright, at Chambers, July 8th, 1847, the injunction was dissolved, 
upon the grounds, Ist, That there was not sufficient equity in the 
bill to authorize a court of equity to make any decree against the 
defendants; and 2ndly, That the bill had never been sworn to 
properly, as it appeared on the face of the bill that James Hemp- 
hill was the only complainant who could know any thing about 
the material charges in the bill, and Moses G. Bradbury was the 
only complainant who had sworn to it. ‘i 

The bill charged, that the complainant, James Hemphill, became 
a stockholder in the Ruckersville Bank, to the amount of fourteen 
thousand dollars; that he paid in, at the time of taking the stock, 
the sum of fourteen hundred dollars, and executed a mortgage of 
his lands in the county of Floyd, to secure the balance, under the 
provisions of the act of 26th December, 1838, entitled, “ An act 
to authorize the business of banking, and to regulate the same.” 

Afterwards, the said James Hemphill, and the other complain- 
ants as his securities or indorsers, executed their note, which was 
discounted by said bank, for the sum of $5,800, which was per- 
mitted to run in said bank for some time, as an accommodation 
paper. 

The complainants were afterwards sued upon this note, and 
judgment rendered against them, from which they entered an 
appeal, the complainant, James Hemphill, believing that he had 
good and legal, as well as equitable defence against the said action, 
consisting of set-off for the said sum of $1,400, advanced and 
paid to the said Bank, and also for the amount of dividends upon 
the capital stock held by him tothe amount aforesaid of $14,000, 
which he had held for a considerable time, during which the said 
Bank had been in operation and made profits, as he believed. 

Afterwards, while the appeal was pending, the Ruckersville 
Bank, by its officers, and the complainant, James Hemphill, made 
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a verbal agreement, by which it was stipulated that in considera- 
tion that he would surcease his said defence to the action, and 
would, at the then ensuing term of Floyd Superior Court, éonfess 
judgment in said case, or dismiss the appeal, the said Bank would 
wait, and stay all further proceedings in the said case until the 1st 
of April, 1844, when the said Bank would enter into a full and 
fair settlement with him; and receive in full settlement and satis- 
faction of the judgment the sum which might be justly and 
equitably due, after allowing him the said sum of $1,400, and the 
profits or dividends to which he might be entitled, as such stock- 
holder; and give up said mortgage, and release or cause to be 
released, his said bonds, from all incumbrance, and receive back 
the said stock of the Bank. The complainant alleged, that he had 
no means of proving this agreement except by the defendant’s 
answers to said bill. The bill further charged, that relying upon 
said agreement, and not doubting the fidelity of said Bank to 
comply therewith and carry into full effect the terms thereof 
according to the true intent and effect thereof, thereby releasing 
him from all connexion with, interest in, or liabilities to the said 
Bank, he caused the said appeal to be dismissed, and the first 
judgment was confirmed. 

The bill further charged, that in pursuance of said agreement, 
the complainant, James Hemphill, in fulfilment of his part thereof, 
a few days previous to the expiration of the time specified therein, 
called upon the deputy sheriff, in whose hands the execution 
issued upon said judgment was, and paid him thereon the sum of 
siz thousand dollars, being the amount it was supposed would be due 
said Bank on a full and fair settlement, and which was paid over 
to the Bank; and shortly afterwards, he called upon said Bank 
and demanded final settlement, according to said agreement, 
offering to pay any balance which might on such settlement be 
found due by him; which the said Bank neglected and refused to do. 

The bill further charged, that the said Bank had ceased to do, 
perform, or transact any business as a bank, by which the com- 
plainant or other stockholders similarly situated with himself, 
could be at all benefited, or upon which any persons except the 
officers of said Bank could be benefitted; on the contrary, the 
complainant charged, that he had been informed, and believed it 
to be true, that there had not been the assemblage of any number 
of competent directors and officers of the said institution, sufficient 
to the lawful discharge of the business of the said Bank, for a long 
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space of time, and he evell doubted whether there would be again; 
that he had been informed, and believed, that it was the intention 
of the’ said Bank to collect all it might have it in its power to do, 
and cease to transact any other banking business. 

The bill further charged, that said Bank kept and retained 
under pay, a number of salaried officers, clerks and others, who 
had little or no duties to perform, and who in fact performed none 
in which the said complainant, as a stockholder, could have the 
slightest interest, so long as the said Bank was or should be 
managed as it then was and had been for a long time; the pay 
and emoluments of which said officers were daily consuming the 
money paid into said Bank by the complainant and others, with 
the profits which had been made by the operations of said Bank 
previously, to a portion of which profits, he, as such stockholder, 
was justly entitled, and which, according to said agreement, he 
ought long before to have received. 

The bill further charged, that said Bank received the said 
$6,000, and ordered the balance purporting to be due on the 
execution, to be collected out of the said complainants, in violation 
of all and every part of said agreement, when the said $6,000 
was more than sufficient to pay all the demands of said Bank 
against the complainant upon a fair settlement and allowance of 
the just sets-off to which he was entitled, and upon which he had 
intended to rely in his defence to said action, on the appeal. 

The bill further charged, that if the said Bank should be per- 
mitted to collect the said balance, the sums to which the complain- 
ant was entitled would be totally lost, or he would have to resort 
to suits and vexatious litigation against persons to him unknown, 
and that his lands would remain encumbered with the said mort- 
gage for a time, which he had no means of ascertaining or pre- 
venting, and which might, and probably would be still further 
encumbered by the fraudulent practices of said Bank. 

The bill further charged, that the said complainant had applied 
to said Bank and to said Joseph Rucker, the president thereof, 
to come to a fair settlement with the complainant, and to comply 
specifically with the said agreement, and to cause the said execution 
to be returned satisfied. 

The bill concluded with a prayer that the said Bank might, by 
order and decree, be compelled, specifically to perform the afore- 
said agreement, and for an injunction which might be made per- 
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petual, and for other and further relief. The bill was sworn to, _ 
by Moses G. Bradbury, one of the complainants, 

The bill was answered by Joseph Rucker, President, William 
B. White, Cashier, and Peter Alexander, Bedford Harper and 
Joseph Blackwell, Directors, of the Ruckersville Bank, and was 
sworn to by them. There was no answer by the Ruckersyville 
Bank under any corporate seal. 

The answer filed, positively denied the agreement alleged in 
the complainants’ bill, and also, the alleged defence of the com- 
plainant, James Hemphill. 

On the 9th day of January, 1847, a rule was granted at cham- 
bers, calling upon the complainants to show cause at the court 
house in Cassville, on the 23d day of that month, why the injunc- 
tion should not be dissolved upon the following grounds : 

1st. Because there is no sufficient equity in said bill to entitle 
the complainants to any discovery frem, or decree against, the 
defendants in a court of equity. 

2nd. Because the answer of the defendants has been filed, 
swearing off all the equity (if there is any) in the bill. The complain- 
ants, by their counsel, appeared in obedience to this rule, and 
excepted to the answer. The exceptions were sustained, and the 


tule dismissed. Afterwards, on the 10th day of June, 1847, a 
regular term of the Court below having intervened, and no answer 
to the exceptions having been filed, a second rule was granted at 
chambers, calling upon the complainants to show cause on the 
10th day of July thereafter, at the court house in Cassville, why 
the said injunction should not be dissolved, on the following 
grounds, to wit: 

lst. Because the answer of the defendants has been filed, swear- 
ing off all the equity in the bill. - 

2nd. Because there is no sufficient equity in the bill to authorize 
a court of equity to make any decree against the’ defendants. 

The complainants, by their counsel, appeared in conformity 
with the requirements of said rule, and on the argument, objected, 
and the Judge below determined, that the Ruckersville Bank, the 
defendant, had not filed any answer. The complainants then 
objected, thatthey could not be called on to show further cause, as 
the Court did not possess the power to call them to trial at cham- 
bers to resist the dissolution of an injunction, or to make any 
order for such dissolution, until the answer of the defendants had 
been filed; the complainants also objected, on the ground that a 








440 SUPREME COURT OF GEORGIA. 


Hemphill and others vs. Ruckersville Bank. 








rule had been once before granted, calling complainants to show 
cause against the dissolution of the same injunction, which had been 
argued, and upon argument the Court had refused to dissolve 
the said injunction; and that this was a second rule which the Court 
had no right to grant when the regular term of the Court had 
intervened and been holden between the granting of the first and 
second rule, to show cause at chambers. And also, the complain- 
ants insisted that the bill made a case entitling them to relief; and 
further, that they would move at the next Superior Court of Floyd 
county, to amend the bill so as to charge that the Ruckersville 
Bank had settled all the business of the Bank, except what is in 
litigation in this suit, and that this last fact had come to complain- 
ants’ knowledge since the last term of Floyd Court. And upon 
all these grounds, the complainants insisted against, and objected 
to dissolving the said injunction. All which were overruled’ by 
the judge below, and the following order passed. 

“ This case came before me on this day, on the motion of the 
defendants, on the two grounds stated therein, when the solicitor for 
the complainants objected to the injunction being dissolved, Ist, 
because the case had been before the Court heretofore, and the 
Court refused to dissolve the injunction, on the ground that the 
bill had not been fully answered, and ordered the defendants to 
aswer over, various exceptions having been filed to the answer; 
and 2ndly, because the Ruckersville Bank had filed no answer, 
the answer filed not being under the seal of the corporation, but 
was sworn to by certain persons styling themselves the President, 
Cashier and Directors. The Court overruled the first objection, 

* but determined that a corporation could only file its answer to a 
bill in equity, under its corporate seal, and that an answer sworn 
to by the president, cashier and directors, he would treat as no 
answer of the corporation; but the answer in this case, he would 
consider as the answer of Joseph Rucker only, who is a party to 
said bill. But the Court further determined and ordered, that the 
injunction be dissolved, upon the ground that there is no sufficient 
equity in the bill to authorize a court of equity to make any 
decree against the defendants ; and 2ndly, that the bill has never 
been sworn to properly, as it appears on the face of the bill that 
James Hemphill is the only complainant who could know any 
thing about the material charges in the bill, and Moses G. Brad- 
bury is the only complainant who has sworn to it.” 
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To the overruling of which said objections, the dissolving of the 
injunction, and the making of said order, the complainants excepted. 


Unperwoop, for the plaintiffs in error. 


No counsel appeared for the defendants. 


By the Court——Warner, J., delivering the opinion. 


The judgment of the Court below, dissolving the injunction, 
is the ground of error assigned in this cause. 

It appears from the record, that on the 23d day of January, 
1847, the Court below refused to dissolve the injunction on the 
ground, that the answer of the defendants was not sufficient, and 
sustained exceptions thereto. On the 8th July, 1847, the defend- 
auts made another motion for the dissolution of the injunction, at 
chambers, (a regular term of the Court having intervened,) upon 
two grounds : 

1. Because the answers of the defendants had been filed, swear- 
ing off all the equity in complainants’ bill. 

2. Because there is no sufficient equity in the bill to authorize 
a court of equity to make any decree against the defendants. 

_On the argument of the motion to dissolve the injunction, the 
complainants insisted that the motion could not be entertained, for 
the reason that there had been a similar motion made once before, 
and refused by the Court. The record discloses the fact, that the 
first motion to dissolve was refused because the answer was not 
sufficient, and the exceptions taken thereto were sustained by 
the Court; and we are of the opinion that this objection was prop- 
erly overruled by the Court below; nor can we see any good 
reason why the complainants should object that the motion to dis- 
solve was not made at the regular term of the Court, as the 
injunction continued to operate in their favour until the motion to 
dissolve was afterwards made at chambers, pursuant to the 4th 
Equity Rule of Practice. 

The complainants further objected to the dissolution of the 
injunction in the Court below, as appears from the decision of the 
Court contained in the record, “ Because the Ruckersville Bank 
had filed no answer ; the answer filed not’ being under the seal of 
the corporation, but was sworn to by certain persons styling them- 
selves the president, the cashier, and the directors. The Court 








442 ° SUPREME COURT OF GEORGIA. 


Hemphill and others vs. Ruckersville Bank. 








determined that a corporation could only file its answer to a bill 
in equity under its corporate seal, and that an answer sworn to by 
the president, cashier and directors, would be treated as no answer 
of the corporation ; but that the answer in this case would be con- 
sidered as the answer of Joseph Ruckers only, who is a party to 
said bill. But the Court further determined and ordered, that the 
injunction be dissolved, upon the ground that there is no sufficient 
equity in the bill to authorize a court of equity to make any decree 
against the defendants, and that the bill has never been sworn to 
properly, as it appears on the face of the bill that James Hemphill 
is the only complainant who could know any thing about the 
material charges in the bill, and Moses G. Bradbury is the only 
complainant who has sworn to it.” 

We have thus given the decision of the Court below in full, as 
the same appears in the record, because we concur in the judgment 

of the Court dissolving the injunction, but do not concur in the 
judgment of the Court below as to the grounds upon which its 
judgment was predicated. 

Independently of the answers of the defendants, we are of the 
opinion that there is sufficient equity in the bill to authorize a court 
of equity to make a decree against them, in favour of the com- 
plainants. 

The complainants charge, that there was a verbal agreement 
entered into in the month of August, 1843, on the part of the 
defendants and James Hemphill, one of the complainants, by which 
it was distinctly stipulated and agreed, in consideration that the 
complainants would withdraw an appeal then pending in a suit 
instituted by the defendants against the complainants on the note 
mentioned in the record, and surcease their defence thereto, and 
would at the next ensuing term of Floyd Superior Court confess 
a judgment to the defendants in the bill, for the amount of the note 
sued on, the defendants would wait, and stay all further proceed- 
ings in said case until the 1st day of April, 1844, at which time 
the defendants would enter into a full and fair settlement with the 
complainants, and receive in full settlement and satisfaction of the 
judgment so confessed, the sum which might be equitably due after 

‘allowing James Hemphill, as a payment thereon, the sum of 
$1,400, paid to the Ruckersville Bank as stated in the record, and 
would also allow him all that should be due him as profits or divi- 
dends, and give up, or cause to be given up to him, the mortgages 
in the record mentioned, and release, or cause to be released, the 
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lands of Hemphill from all incumbrances, and receive back the 
stock of the bank; which agreement, the complainants charge, 
they have no means of proving, except by the answers of the 
defendants. The complainants further charge, that, relying on the 
said agreement, and not doubting the fidelity of the defendants in 
complying with the same, they dismissed their appeal, and the judg- 
ment for the full amount of the note sued on was confirmed, and that 
they have paid over to the sheriff of Floyd county, in part satisfaction 
of said judgment, the sum of $6,000, the same being as much or more 
than would have been due to the bank on a fair settlement. The 
complainants allege that they have complied with the agreement, but 
that the defendants have refused to perform any part of the agree- 
ment, and are enforcing the collection of the balance due on the 
judgment, which balance would have been extinguished by a fair 
settlement made according tothe terms of the agreement, and by 
allowance of the sets-off to which the complainant Hemphill is 
entitled, and upon which he intended to rely in his defence to said 
action, on the appeal which was pending at the time of the agree- 
ment charged and set forth in complainants’ bill. Taking all the 
charges in complainants’ bill to be true, we are of the opinion that 
a strong case for the exercise of the equitable jurisdiction of the 
Court is most clearly made out; and that the injunction ought not 
to have been dissolved on the ground that there was no equity in 
the complainants’ bill which would authorize a decree in their 
favour. 

Nor do we think the injunction ought to have been dis- [1.] 
solved on the ground that the complainants’ bill was not properly 
sworn to, as stated in the opinion of the Court below. The state- 
ments in the bill are verified by the affidavit of Moses G. Bradbury, 
one of the complainants ; and that, in our judgment, is sufficient. 
If the bill was not properly verified by affidavit, then it ought not 
to have received the sanction of the chancellor when the applica- 
tion for the injunction was made to him ; but there was no error 
on the part of the Court below in granting the injunction in the 
first instance: for, as we have already seen, the allegations con- 
tained in the complainants’ bill, make a strong case for the equita- 
ble interposition of the court, and, in our judgment were suffi- 
ciently verified by the affidavit of Bradbury, one of the complain- 
ants, to authorize the writ of injunction to issue. An injunction- 
bill must be verified by affidavit. 1 Mad. Ch. 126. The affi- 
davit is usually made by the plaintiffs, or one of them; but may 
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be sworn to by any person acquainted with the facts. 1 Smith 
Ch. Prac. 595. 

[2.] This bill was filed against the Ruckersville Bank and 
Joseph Rucker, and process of subpcerfa prayed against both. It 
is true, that when a bill is filed against an aggregate corporation, 
the corporation may answer under their common seal; but it is to 
be remarked that the act of 1838, under which the Ruckers- 
ville Bank was organized, does not authorize the individuals who 
may associate themselves together for the purpose of bankimg, to 
have and use a common seal. Hotchk. 346. 

Although a corporation aggregate, authorized by law to have 
and use a commun seal, may file their answer to a bill in equity 
under their corporate seal, yet, it has been held, that an injunction 
against a corporation cannot be dissolved on such an answer, 
unless the answer is duly verified by the oath of some of the cor- 
porators who are acquainted with the facts stated therein. Fulton 
Bank vs. The New York §& Sharon Canal Company, 1 Paige Ch. 
R. 311. 

In that case, the chancellor says: “ Corporations answer under 
their seal, and without oath; they are therefore at liberty to deny 
every thing contained in the bill, whether true or false. Neither 
can any discovery be compelled, except through the medium of 
their agents and officers, and by making them parties defendants. 
But no dissolution of the injunction can-be obtained, upon the 
answer of a corporation which is not duly verified by the oath of 
some officer of the corporation, or other person who is acquainted 
with the facts contained therein. There can be no hardship in this 
rule as applied to corporations, as it puts them in the same situa- 
tion with other parties; other defendants can only make a positive 
denial as to facts within their own knowledge; in relation to 
every other matter, they must answer as to information and belief. 
If the agents of the institution under whose direction the answer 
is put in, are acquainted with the facts, so as to justify a positive 
denial in the answer, they can verify its truth by a positive 
affidavit; and if none of the officers are acquainted with the facts, 
their information and belief can have no greater effect than that of 
ordinary defendants, however positive thg denial in the answer 
may be.” The rule stated in the case of the Fulton Bank vs. The 
New York § Sharon Canal Company, meets with our entire appro- 
bation, and we therefore accept it. 

The answer in the case now under consideration, was not only 
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verified by the affidavit of the president of the Bank, but also by 
the cashier and three of the directors thereof, which in our judg- 
ment was a good answer for the purpose of dissolving the injunc- 
tion; certainly, the complainants could not object because the 
defendants had individually sworn to the answer. 

Ought the Court below to have dissolved the injunction on [3.| 
the first ground taken in the rule, “because the answers of the 
defendants had been filed, swearing off all the equity in the bill?” 

‘The general rule undoubtedly is, as stated by this Court in 
Moore vs. Ferrell et. al., 1 Kelly R. 9, that on the coming in of 
the answer, plainly and distinctly denying the facts and circumstan- 
ces upon which the equity of the bill is based, the Court will 
dissolve the injunction. Although this is the general rule, and so 
recognised in the case of Roberts vs. Anderson, 2 Johns. Ch. R. 
202, yet the learned chancellor in that case, said: “In some partic- 
ular, cases, the court will continue an injunction, though the 
defendant has fully auswered the equity set up. The granting 
and continuing of the process must always rest in sound discretion, 
to be governed by the nature of thecase.” The case of James vs. 
Lemly, 2 Iredell Eq. R. 278, is to the same effect. 

We are of the opinion, that the answer of the defendants plainly 
and distinctly, and quite satisfactorily, meets and denies all the 
facts and circumstances upon which the complainants’ equity is 
based. 

The equity of the complainants is based on the verbal agree- 
ment alleged to have been made in August, 1843, between 
Hemphill and the defendants. 

The defendants most erplicitly deny that any such agreement 
was ever made, and the letter written by Wm. B. White, one of 
the defendants, (and who was the cashier of the Bank,) 'to their 
attorneys by Hemphill, dated 28th August, 1843, and which is 
attached as an exhibit to their answer, strongly corroborates the 
truth of such denial. 

It is our opinion, that the injunction ought not to have been 
dissolved on the ground that there was no sufficient equity in the 
bill to authorize a court of equity to make any decree against the 
defendants; nor ought the injunction to have been dissolved on 
the ground that the bill was not properly sworn to by Moses 
G. Bradbury, one of the complainants; but it is our judgment, 
that the injunction ought to have been dissolved by the Court 
below, on the ground that the answer of the defendants plainly 
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and distinctly denies all the facts and circumstances charged in the 
bill, upon which the complainants’ equity is based. Therefore, let 
the judgment of the Court below stand affirmed. . 





No. 62.—James H. Trutvuck, Surron H. Truuuck, and Revsen 
Hernpon, and Morris Scort and Artuur Haire securities on 
appeal, plaintiffs in error, vs. Joun Peepies, tenant in posses- 
sion, and his co-defendants James Simmons, Joet L. Scarso- 
roucH, James M. Spurtock, Ex’or. and Ma.inpa Harerove, 
Ex’x. of Zacuartan B. Hargrove, and Lurner R. Ramsovr, 


defendants in error. 


[1.] Where a purchaser of land without notice of any fraud or defect in the title, pur- 
chases from one affected with notice, the former will be protected. 

[2.] So where a purchaser with notice, purchases from one without notice, the purcha- 
ser with notice will be protected, for otherwise, a bona fide purchaser might be 
deprived of the benefit of selling his property for its full value. 


Ejectment. From Cass Superior Court. Tried before Judge 
Wricat. August Term, 1847. 


For the facts of the case, and the errors assigned, see the opin- 
ion delivered by the Supreme Court. 


J. W. H. Unprrwoop, for plaintiffs. 
Mrrcuet1, for defendants. 


By the Court—Warner, J., delivering the opinion. 


It appears from the record in this case, that James Mathews 
was the drawer of lot of land number 106, in the 23d district of 
Cass county. The lessor of the plaintiff on the trial of the cause 
in the Court below, offered in evidence a grant from the State of 
Georgia of the premises in dispute, to James Mathews, also a deed 
from James Mathews to James H. Truluck and Sutton H. Tru- 
luck, dated the 29th January, 1833, which deed was not recorded 
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until the 21st June, 1839. The lessor of the plaintiff then offered 
in evidence, a deed from the Trulucks to Reuben Herndon, for the 
premises, dated 23d May, 1839, which constituted the title under 
which the plaintiff claimed. The defendants then read in evidence 
a deed from James Mathews, the grantee, for the premises in 
dispute, to Joel L. Scarborough, dated the 28th of January, 1833, 
This deed was recorded in the proper county on the 24th day of 
September, 1833. Although the deed from Mathews to Scarbo- 
tough is of older date than the deed from Mathews to the Tru- 
lucks, yet the evidence contained in the record shows, that the pur- 
chase of the lot of land by Scarborough from Mathews, was subse- 
quent to the sale made by Mathews to the Trulucks, and consequent- 
ly the deed from Mathews to Scarborough, must have been anteda- 
ted, as it is quite clear from the evidence disclosed by the record, that 
Scarborough did not obtain his deed until some two or three days 
after the sale of the land by Mathews to James H. and Sutton H. 
Truluck. In addition to the deed from Mathews to Scarborough, 
the defendants read in evidence a deed from Scarborough to. 
Zachariah B. Hargrove, dated 8th February, 1833, for the premises, 
and also a deed from Hargrove and others, to Thompson, dated 
3d October, 1836, also a deed from Thompson to Ramsour, dated 
7th February, 1837, and a deed from Ramsour to Simmons, dated 
24th October, 1838. 

On the trial of the cause, the Court below charged the jury, 
“‘ That admitting Scarborough purchased the land from Mathews, 
the drawee, after the Trulucks had bought the land, and with a 
full knowledge of the deed to the Trulucks, yet if Scarborough’s 
deed was recorded within twelve months after it was executed, 
and Scarborough sold to Hargrove, who had no knowledge of the 
deed to the Trulucks, and Hargrove sold to Thompson, and 
Thompson to Ramsour, and Ramsour to Simmons, none of the 
purchasers from Scarborough having notice of the deed to the 
Trulucks; and all the deeds having been made before Trulucks’ 
deed was recorded, and the defendants in possession, as proved, 
they, the defendants, could not be affected by the notice to Scar- 
borough, and the defendants were therefore entitled to recover, 
unless Hargrove and all those claiming under him had notice of 
the deed to the Trulucks at the time they purchased, as the deed 
to the Trulucks was not recorded within the time prescribed by 
law.” To this charge of the Court below to the jury, the counsel 
for the plaintiffs excepted, and now assign the same for error in 
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[1.] this Court. Was the charge of the Court to the jury in 
accordance with the law of the case as presented by the record ? 
We are of the opinion, that there was no error on the part of the 
Court below in the instructions given to the jury, and we entirely 
concur in the opinion of the Court as to the law arising upon the 
facts presented to us for our consideration. 

Scarborough purchased from Mathews, the drawer of the land, 
with notice that the Trulucks had previously purchased the same 
land from the drawer; Scarborough’s deed was recorded within 
the time required by law, after its execution. The deed from 
Mathews to the Trulucks was not recorded until June, 1839. 
Hargrove, under whom the defendants derived their title, pur- 
chased from Scarborough, in February, 1833, without notice, either 
actual or constructive, (so far as is shown by the record,) of the 
conveyance of the land, by Mathews to the Trulucks. It is a 
settled rule, that if one affected with notice, conveys to one without 
notice, the latter shall be protected equally as if no notice had ever 
existed. Jackson vs. Given et al., 8 Johns. R.137. Varick vs. 
[2.] Briggs et. al., 6 Paige Ch. R. 323. So where one withont 
notice conveys to one with notice, the purchaser with notice will be 
protected ; for otherwise, a Lona fide purchaser might be deprived 
of the benefit of selling his property for its full value. Ib. 329; 
Jackson vs. McChesney, 7 Cowen R. 360. Scarborough was a 
purchaser from Mathews, with notice of the prior conveyance to 
James H. and Sutton H. Truluck, but Hargrove, and those claim- 
ing under him, purchase from Scarborough without notice ofthe 
prior deed from Mathews to the Trulucks, and therefore are, 
under the rule, entitled to be protected. 

Let the judgment of the Court below be affirmed. 














